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NOTE AND COMMENT 



The Liability of a Physician for the Acts of His Partner. — The gen- 
eral doctrine that one partner is liable for the acts of another partner, so 
long as they are within the scope of the partnership business, applies to 
partnerships between physicians quite as fully as to other partnerships. Each 
partner is the agent of the firm in the prosecution of the partnership affairs, 
and the firm is liable for the torts of each partner so> long as they are within 
the purview of the agency. If one partner has failed to bring to a case the 
learning, skill, care and judgment that the law requires, all of the physicians 
who constitute the partnership are liable for the results of his shortcoming. 
See Whittaker v. Collins, 34 Minn. 299. 

But while there is no question as to this general doctrine, its application 
becomes at times a matter of no little difficulty. This is well illustrated in 
the recent case of Haase v. Morton & Morton, decided by the Supreme Court 
of Iowa, April 10, 1908, and reported in 115 N. W. Rep. 921. W. M. and 
L. B. Morton were physicians practicing their profession under the firm 
name of Morton & Morton. The plaintiff was advised by the senior mem- 
ber of the firm that a surgical operation would be necessary for the relief 
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of a difficulty from which she was suffering and that it would be safer for 
her and more convenient for all concerned if the operation could be per- 
formed at a hospital located near the plaintiff's home. The plaintiff accepted 
the advice and authorized the physician to make the necessary arrangements 
at the hospital, which he did. A few days thereafter, Dr. W. M. Morton 
took plaintiff to the hospital where the dperation was properly and success- 
fully performed by him, his partner Dr. L. B. Morton being present and 
administering the anaesthetic. After the operation the plaintiff, while still 
unconscious, was placed upon a car used for conveying patients from one 
part of the hospital to another in order that she might be taken to the 
elevator and thence to her room on the floor below. The defendants and 
an attendant nurse put plaintiff upon this car, and she was wheeled to the 
elevator by the nurse, defendant, Dr. L. B. Morton, accompanying her 
and going ahead. The car had six rubber-tired wheels, the two wheels in 
the center being larger than the two at each end. When either set of end 
wheels rested upon the floor, the car inclined in the direction of that set and 
was very easily put in motion in that direction. Upon reaching the ele- 
vator room, the persons in charge of the plaintiff found the elevator door 
open and the elevator below. The attendant stopped the car upon which 
plaintiff was resting so that the front end thereof, with its wheels upon the 
floor, was only about a foot from the open door of the elevator. Dr. L. B. 
Morton then left the car and attempted to raise the elevator from the floor 
below. While doing this, his head and shoulders were inside the elevator 
well. The machinery not responding at once to his efforts, the nurse told 
him that she would go and call the janitor, and she left the car for that pur- 
pose. But when she was seven or eight feet away, the doctor said to her, 
"Never mind, I can get it from here." Just at this time the car was started 
by some motion of the plaintiff, and before the nurse could return to her 
post, the car, with the plaintiff thereon and still in an unconscious condition, 
rolled into the elevator shaft, and the plaintiff was precipitated to the floor 
below and severely injured. She brought her action: for damages against 
the two physicians, claiming that both were liable on account of the partner- 
ship relation. 

It should be noted that the senior partner, Dr. W. M. Morton, after 
assisting in placing plaintiff upon the car, left the operating room for the 
surgeon's dressing room at once, and had nothing to do with the moving of 
plaintiff ; that Dr. L. B. Morton had before this time, after assisting in opera- 
tions at this hospital, also assisted in removing the patients operated upon 
from the operating room to their own- rooms, this same car and elevator 
being used. It appeared that the nurse who assisted had performed this 
duty frequently before, but never without the attendance of a physician, 
and also that the elevator was operated by the janitor, when he was present, 
but that in his absence, the physician attending, operated it, as the defendant 
Iy. B. Morton was attempting to do when this accident happened. 

At the close of the evidence, the trial court refused to direct a verdict 
for the defendants, and submitted the case to the jury, who found for the 
plaintiff. 
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The reviewing court, after disposing of the contention of the appellants 
"that the accident was not one which the defendant, L. B. Morton ought 
reasonably to have foreseen might occur as the result of his act, and that 
a mere failure to guard against an accident which could not reasonably have 
been expected is not negligence" by suggesting that "it is enough to consti- 
tute negligence if the, result of the act is the natural, though not the neces- 
sary or inevitable, thing to be expected," proceeds to discuss the defense 
that the removal of the patient to her private room was not within the scope 
of the ordinary business of the firm, and that any negligence in that regard 
of which one of the partners may have been guilty, cannot form the basis 
of an action against the firm. It is suggested by the court that it appears 
from the evidence that in this hospital the doctors as a rule assisted in 
removing patients from the operating room, and up and down in the ele- 
vator when necessary; that before this time, defendant, L. B. Morton, had 
"assisted in operations at the same hospital and had also assisted in remov- 
ing the patients operated upon from the operating room by means of the 
same car and elevator;" that he was familiar with his duties and with the 
surrounding conditions; that it was incumbent upon someone to see that 
plaintiff was properly and safely removed from the operating room to a 
place suitable for such further treatment as her case might require, and that 
while a physician in charge of such a case may not under ordinary circum- 
stances be responsible for this duty, he may make himself so by assuming 
it to be within the scope of his employment. "While it is shown," sa'ys the 
oourt, "that neither of the defendants owned or controlled the hospital, it 
does appear that they made all arrangements for plaintiff's stay there, and 
a jury would be justified in finding that defendants, as part of their employ- 
ment, undertook to care for plaintiff from the time she entered the hospital 
until she was ready for discharge therefrom. And while this might not 
ordinarily include the work of hospital employees, the doctors might assume 
the duty of returning the patient to his room, and in such event each mem- 
ber of the firm would be the agent of the other in carrying on the work." 
The reviewing court concludes that it was for the jury to say whether 
defendant L. B. Morton was acting for the firm when the accident occurred, 
and that there was evidence to sustain the finding that he was not only 
negligent, but he was so acting. "It cannot be held," says the court, "as a 
matter of law in all cases that after a serious surgical operation and while 
the patient is still unconscious, the physician may leave the patient on the 
operating table to find his way to his own room the best he may." 

Prom the conclusion of the majority, Weaver, J., dissents, contending 
that the holding makes the defendants liable for the negligence of the 
hospital managers or their servants. "There is no pretense," says the dis- 
senting opinion "that defendans had any connection with or control over the 
hospital or the attendants there employed, except as practicing physicians 
who went there to treat their patients. The matter of service, nursing, 
watch, care and personal attendance and assistance were peculiarly the duties 
assumed by the hospital, and the physicians were charged with no more 
responsibility or liability with respect thereto than would have been the 
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case had plaintiff been in her own home and surrounded by her own family 
and servants-. There was nothing in the peculiar offices or duties of their 
profession requiring defendants or either of them to assume the responsibilty 
of carrying or wheeling the patient between her room and the operating 
room," or to accompany her, unless it might have been for the purpose of 
administering restoratives or something of the kind, which it does not 
appear was necessary in this case. The dissenting judge concludes, and, as it 
seems to the writer, with much reason to sustain him, that the holding of 
the prevailing opinion must operate to> increase greatly, and to an extent 
not justified by the law, the liability of the medical profession, and further 
that to charge the absent partner, under the circumstances disclosed, is an 
unwarrantable extension of the doctrine of agency as applied to partners. 
In this particular also the dissenting opinion commends itself to the writer, 
"Even if we assume," says the opinion, "that the former (Dr. L,. B. Morton) 
was wheeling the car at the time of the accident, though it is conceded he 
was not, he was engaged, not in the business of the partnership, but was 
voluntarily doing or assisting in the work of a hospital attendant. His 
partner was not .present, took no part in the service being performed at 
the time, and should be exonerated from all liability." H. B. H. 



Municipal Taxation by Appointive Boards or Commissioners. — Of late 
years there has been a growing tendency on the part of state legislatures 
to deprive the regular municipal officers of certain powers or functions, and 
delegate those powers to local commissioners who hold office by appointment, 
not by election. The powers as granted may be very broad or carefully 
limited. They range from a grant of the entire government of the city, as 
in the case of Galveston, to a mere delegation of the power to manage water- 
works or a police department. The question is primarily political and social, 
but the desire for complete local self-government has brought the consti- 
tutionality of such legislation before the courts. This is ■especially true 
where the commissioners are given the power to levy taxes. Constitutional 
provisions, the numberless statutes, the extent of the powers granted and the 
purposes for which they are granted are so varied in the different states 
that it is difficult to deduce many definite principles from the cases. Never- 
theless certain conflicting views stand out more or less clearly. 

The question came before the Supreme Court of Kansas in the case of 
Wulf v. Kansas City (1908), — Kan. — , 94 Pac. Rep. 207. By statute cities 
above a given population were required to maintain a system of parks and 
boulevards which were to be under the power and control of a board of 
park commissioners, appointed by the Mayor. Broad power was conferred 
upon this board. It could purchase and sell property, create and provide for 
the payment of debts, draw warrants on the city treasurer, levy taxes not 
exceeding one-half mill on the dollar on the taxable property of the city, 
and could, with certain limitations, issue bonds of the city. Taxpayers 
brought suit to enjoin the levy of the tax provided for in the act. The court 
in an exhaustive opinion, while recognizing the conflict on the fundamental 
question involved, held that the power of the legislature was absolute in 



